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America is becoming more secu-
lar by the day. Though Ameri-
cans attend houses of worship and ex-
press their belief in God in high num-
bers, in the public square religion has
become marginalized, and communi-
ties of faith have been increasingly
alienated from a cultural mainstream
in which distrust of religion is as
much a fixture as religion itself once
was. In particular, the concern is
voiced that the widening “separation
of church and state” amounts to little
more than an institutionalized bias,
framed in constitutional argument,
against religious values and the integ-
rity of religious communities, a bias
against which normal democratic

forms of redress, such as elections and

legislation, are hopelessly ineffectual.
A typical example of this sentiment ap-
peared about two years ago in the
“theo-con” journal First Things, in a
symposium entitled “The End of De-
mocracy? The Judicial Usurpation of
Politics.” The journal’s editor, Rich-
ard John Neuhaus, opened the sym-
posium with the following broadside:
“Law, as it is presently made by the
judiciary, has declared its indepen-
dence from morality ... especially mo-
rality associated with religion. ... What
is happening now is a growing alien-
ation of millions of Americans from a
government they do not recognize as
theirs ... an erosion of moral adher-
ence to this political system ... the dis-
placement of a constitutional order by
a regime that does not have, will not
obtain, and cannot command the con-
sent of the people.”

How did things get to be this way?
How did it happen that the Constitu-
tion, which from the Founding was
understood to support and even nur-
ture religious communal life, became
its nemesis? Perhaps more importantly:
Might the day come when religious
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communities, with their legal standing

debased and their fate tied to a civiliza-

tion careening toward what they see as

moral dissolution, take up the cause of
organized dissent? These are the ques-

tions driving Yale Law School profes-

sor Stephen L. Carter’s The Dissent of
the Governed: A Meditation on Law,

Religion and Loyalty—a work at times

less a “meditation” than a stern warn-

ing to a nation whose pretense to tol-

erance has become, in the eyes of many,

a pretext for intolerance toward reli-

gious communal life.

The core of the problem is what
Carter calls the “project of lib-
eral constitutionalism,” undertaken by
the American legal establishment over
the last half-century. Whereas once the
Constitution was seen as limited, en-
shrining fundamental rights and obli-
gations and sternly circumscribing
government authority, the newer be-
lief is that the Constitution ought to
be the ultimate arbiter of communal
values in America. The basic aim,
Carter argues, is “to use the power of
the federal government, and to inter-
pret the Constitution, in a way that
creates a single, nationwide commu-
nity with shared values and shared,
enforceable understandings of how
local communities of all descriptions
should be organized.” The Constitu-
tional community, in effect, super-

sedes the diverse, mostly religious

value systems which previously gov-
erned communal life in America.

To further their vision, liberal ju-
rists and constitutional theorists have
accorded much greater power to the
federal government, “abandon[ing]
the understanding of the Enlighten-
ment liberals that government author-
ity itself posed a problem for the free-
dom of the individual, and that the
sovereign therefore had to be con-
strained, its powers divided. The
Founders certainly understood this
point, as even a cursory reading of 7he
Federalist makes clear. But nowadays
that vision has collapsed.” Em-
boldened by the approach, the federal
judiciary now routinely imposes its
particular understanding of constitu-
tional rights upon states and local
communities, even in the face of state
constitutional and legislative rulings to
the contrary.

One of the many examples Carter
uses to illustrate the transformation
is the 1994 Supreme Court decision
in Board of Education of Kiryas Joel v.
Grumet, which required the disman-
tling of a public school district cre-
ated by the State of New York in or-
der to address the special needs of a
town populated almost entirely by
Satmar Hasidim. The purpose of this
arrangement was to provide secular
the

community’s learning-disabled chil-

special  education  for

dren whose needs were not being met
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by the area’s other public school dis-
tricts. By legislating a special accom-
modation for a particular religious
group, the Court held, the State of
New York had violated the First
Amendment’s prohibition of the es-
tablishment of religion.

Now, constitutional historians agree
that the Establishment Clause in the
First Amendment (taken together with
the Free Exercise Clause) was intended
to accommodate minority religious
communities just like the Satmar
Hasidim. Its purpose was to preserve
the rights of states and communities—
Catholics in Maryland, Congregation-
alists in Massachusetts, Presbyterians in
Pennsylvania—to maintain their own
religious practices without fear of a
powerful federal government imposing
a designated religion upon them all.
Yet, beginning with its 1947 Everson
v. Board of Education decision apply-
ing the Establishment Clause to the
state level, the Supreme Court has con-
sistently interpreted it as protecting the
religious sentiments of individuals only,
at the expense of the sentiments of re-
ligious communities and the will of
state legislatures—even when no one
would consider the law or policy at is-
sue to be an act of “establishment.”
(Carter relates that after the Court
agreed to hear the Kiryas Joel case, one
commentator mocked that “the Justices
had foiled New York’s secret plot” to

establish Hasidism as the state’s offi-
cial religion.)

The inevitable result is that reli-
gious communities are simply ex-
cluded from the legal sphere. Once the
only concern is that of the individual,
even a small effort on the part of a state
to accommodate the concerns of a re-
ligious community invariably becomes
an act of “discrimination” against any-
one who is not part of that commu-
nity. Not surprisingly, many religious
Americans have come to see in their
judiciary a body bent on destroying
the religious community in America,
pitting the Constitution inalterably
against the needs of religious commu-
nities which together comprise a great
portion, if not a majority, of Ameri-
can citizens. “Again and again in my
travels,” Carter writes, “I run into
people who complain that the deck is
stacked against a family trying to teach
what they often call ‘traditional val-
ues’ or ‘family values’... that the in-
stitutions of the government, far from
reinforcing the values many people
want their children to learn, actively
frustrate them.”

\ x 7 hat happens when a signifi-

cant portion of the population
feels impotent to influence government
actions which directly affect their lives?

Carter’s concern is not so much that

religious Americans will resort to civil
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disobedience—something America has
demonstrated it can handle and even
benefit from—but that they will
undertake a more profound “disal-
legiance” from the state as a whole. He
brings as a model the kind of
disaffection toward the British crown
which drove the Founding Fathers to
declare independence in 1776. Carter’s
reading of the Declaration of Indepen-
dence focuses not on the usual discus-
sion of “rights” and the “consent of
the governed,” but upon what the
Founders cited as the Revolution’s real
justification, as expressed in the Decla-
ration itself:

In every stage of these oppressions we
have petitioned for redress in the most
humble terms: Our repeated petitions
have been answered by repeated in-
jury. A prince, whose character is thus
marked by every act which may de-
fine a tyrant, is unfit to be the ruler
of a free people.

The Revolution, it seems, was justi-
fied not so much by King George III’s
failure to uphold his duties stemming
from the colonists’ consent, as by his
failure to recognize their “repeated pe-
titions.” As Carter puts it, “the Decla-
ration seems not to celebrate the no-
tion of consent, but to celebrate the
notion of dissent.... True, it is consent
of the governed that delivers the ini-
tial legitimacy (the ‘just powers’) to the
government. But it is the rebuffing of
the ‘repeated petitions’ that dissolves

that legitimacy.” Bereft of hope that
the ruler would ever undertake to re-
solve their most basic problems, the
colonists felt no choice but to re-
nounce their allegiance to the crown.

In America today, contends Carter,
a large portion of society sees itself in
a similar light, making “repeated pe-
titions” that are answered only by “re-
peated injury.” Faced with the choice
of allegiance to a system of law based
on the liberal-constitutionalist
worldview, and the survival of their
own religious communities, many re-
ligious Americans would be hard-
pressed to remain loyal to the former.
Although Carter never goes so far as
to encourage revolt—indeed, never
even raises the prospect—this is none-
theless the cloud hanging over 7he
Dissent of the Governed.

How to get out of this mess?
Carter’s solution is to reject
the basic liberal-constitutionalist
worldview. The problems of today’s re-
ligious communities stem from the
“tendency of even a liberal political sov-
ereign to become totalizing. ... I do not
argue that in a contest of wills, the reli-
gious side must always win. I do be-
lieve that there is a scary, totalitarian
aspect to the suggestion that it should
usually lose.” What is needed, instead,
is a constitutional approach which
makes allowances for communities of

faith, with the goal of “nurturing the
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ability of our many religious commu-
nities to project their perhaps quite
different normative understandings
across the generations.” This means, at
a minimum, the devolution of some
constitutional authority from the fed-
eral to the state and local levels—which,
in any event, was at the heart of the
Founders’ constitutional doctrine.
Above all, it means that judges, so ac-
customed to seeing themselves as a
check on sovereign authority, must re-
alize that they are also a part of the sov-
ereign, and must therefore embrace a
more respectful attitude toward reli-
gion, lest their insensitivity to the “re-
peated petitions” of a large segment of
the population lead to its total disaffec-
tion from American democracy.
Carter’s solution, while commend-
able, misses the point. Short of con-
stitutional amendment, the only
thing which can prevent the alien-
ation of America’s religious commu-
nities is a change of heart through-
out the legal establishment—a rather
unlikely prospect at a time when
America is thriving, powerful, confi-
dent and enjoying greater internal
harmony than most other nations.
Neither American secular society nor
the legal system at its core is about to
abandon its worldview for fear that
court rulings “might ... contribute to
the popular sense of a national sover-
eign that is out of control.” What is
required, rather, is hard evidence that

the current system is failing—that the
dissent Carter foresees is in the offing,
and not just one of many possible re-
sults of religious citizens’ disaffection.
Examples of such evidence could in-
clude studies on past and current lev-
els of political involvement among re-
ligious citizens, the increased
enrollment in parochial schools, or
the degree to which state court sys-
tems are reasserting their authority on
religious communal issues.

Despite its limitations, The Dissent
of the Governed should give pause to
those who believe that the legal es-
tablishment in America can forever
ignore the religious community. The
desire to form communities, and the
expectation that government will rec-
ognize the integrity of those commu-
nities, is fundamental to most reli-
gions. If religious citizens are
consistently made to feel that the in-
stitutional deck is stacked against
them, and that normal means of
democratic expression are useless in
preserving the life and values of their
religious communities, it should
come as no surprise if the debate over
religion in America should one day
move beyond the bounds of civil dis-
course—and enter darker, more tur-

bulent waters.
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